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TORTS-THE DOCTRINE OF RES IPSA LOQUITUR IN NEW MEXICO*

The general rule in a personal injury action is that the plaintiff is
not entitled to recover unless he establishes that the defendant's
negligence was the proximate cause of the injury.' In some cases,

however, courts recognized that a plaintiff would not be in a position
to assert the specific negligent acts of the defendant which were responsible for the injury. To cite the classic example, a pedestrian hit
by a barrel falling from a second-story window knows only that he has
suffered injuries; he does not know what caused the barrel to fall
from the window, but barrels do not generally fall from windows
unless someone has acted negligently. 2 In the law of negligence few
cases have facts like the classic example, but when the court believes
that the doctrine of res ipsa loquitur is applicable, the plaintiff need
not show the defendant's negligence, rather the defendant must show
that the injury was not a result of his negligence.
In the law of negligence there are probably no three words used so
many times, and so many times misunderstood, 8 as "res ipsa loquitur."
Numerous articles condemn, praise, analyze, and explain res ipsa
loquitur.4 It is the purpose of this Comment to examine the position
taken by the New Mexico Supreme Court in applying the doctrine.
When is the doctrine available to a plaintiff in New Mexico? What
effect does the doctrine have on the plaintiff's case? How does the
plaintiff's use of res ipsa loquitur affect the defendant ?
In Buchanan v. Downing,' the plaintiff had suffered from vomiting and diarrhea for about three days, and he called the defendant, a
physician, to treat him. The defendant physician went to the plaintiff's home and administered an injection of sparine in the plaintiff's
right arm. The plaintiff suffered an immediate reaction to the injection; the place of injection first reddened, and the plaintiff later suffered an open, festering wound, ultimately requiring a skin graft.6
The plaintiff sued the physician and the manufacturer of the drug.
* Buchanan v. Downing, 74 N.M. 423, 394 P.2d 269 (1964).
1. Prosser, Torts § 41, at 240 (3d ed. 1964).
2. Byrne v. Boadle, 2 H. & C. 722, 159 Eng. Rep. 299 (Ex. 1863).
3. Prosser, Res Jplsa Loquitur in California,37 Calif. L. Rev. 183 (1949).
4. A partial list includes Carpenter, The Doctrine of Res Ipsa Loquitur, 1 U. Chi. L.
Rev. 519 (1934) ; Prosser, The ProceduralEffect of Res Ipsa Loquitur, 20 Minn. L. Rev.
241 (1936) ; Malone, Res Ipsa Loquitur and Proof by Inference, 4 La. L. Rev. 70 (1941) ;
Adamson, Medical Malpractice: Misuse of Res Ipsa Loquitur, 46 Minn. L. Rev. 1043
(1962).
5. 74 N.M. 423,394 P.2d 269 (1964).
6. Id. at 424, 394 P.2d at 270.
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The plaintiff relied on the doctrine of res ipsa loquitur. The trial
court, finding that the plaintiff had introduced no evidence to establish the proximate cause of the injury, granted summary judgment
in favor of the physician and the drug manufacturer. 7 On appeal to
the New Mexico Supreme Court, held, Affirmed. s The supreme
court held that the plaintiff could not rely on the doctrine of res ipsa
loquitur. In denying the application of the doctrine the court quoted
the following language from its decisions in Tafoya v. Las Cruces
Coca-ColaBottling Co." and Renfro v. I. D. Coggins Co. :10
It is generally said that for the res ipsa loquitur doctrine to apply these
elements must exist: (1) That the accident be of the kind which
ordinarily does not occur in the absence of someone's negligence; (2)
that it must be caused by an agency or instrumentality within exclusive
control and management of the defendant."

In Buchanan, the second element of the doctrine, that the defendant must have exclusive control of the instrumentality, was satisfied, 2
but the plaintiff's case did not satisfy the first element, that the accident is one that does not ordinarily occur in the absence of negligence:
It is the absence of any showing that, without the defendant's negli-

gence, the unnatural reaction suffered by the plaintiff would not have
occurred, which takes the case outside the res ipsa loquitur rule.18
In terms of the Buchanan decision, a few preliminary observations
should be made concerning the doctrine of res ipsa loquitur and medical malpractice suits. The doctrine permits a plaintiff to avoid a nonsuit; he is thus assured of reaching the jury. The probabilities of an
award for the plaintiff are greatly increased when the case reaches the
jury. 14 Courts are generally reluctant to impose liability on doctors.
Recognition has also been accorded to the difficulty plaintiffs have in
7. Ibid.
8. 74 N.M. at 428, 394 P.2d at 273.
9. 59N.M. 43,278P.2d 575 (1955).
10. 71 N.M. 310, 378 P.2d 130 (1963).
11. 74N.M. at 425,394 P.2d 271.
12. Ibid. The only medical testimony introduced by the plaintiff was a statement by
a doctor that the plaintiff's injury was not "a natural reaction to such an injection."
The New Mexico Supreme Court said that even though the injury might not have been
a natural reaction, it does not follow that an unnatural reaction was the result of
negligence.
13. 74 N.M. at 425,394 P.2d at 271.
14. 2 Harper & James, Torts § 19.11, at 1099 (1956).
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obtaining medical testimony to support their case. 5 In view of the
latter observation, a plaintiff's case is much less difficult if he can
apply the doctrine and reach the jury without introducing expert
testimony to establish a causal relationship between the plaintiff's
injury and the doctor's alleged negligence. Rarely will a court allow
the plaintiff to reach the jury in a medical malpractice case without
introducing expert testimony." Because it is thought that laymen
lack the necessary knowledge to decide if the doctor has been negligent, expert testimony is generally required to establish a causal
relationship between the plaintiff's injury and the doctor's alleged
negligence.'" Expert testimony is not necessary if the issue of negligence is not related to technical matters peculiarly within the knowledge of the members of the medical profession,'8 or as the Iowa
Supreme Court said,
If a surgeon, undertaking to remove a tumor from a person's scalp,
lets his knife slip and cuts off his patient's ear, or if he undertakes to
stitch a wound on the patient's cheek and by an awkward move thrusts
his needle into the patient's eye, or if a dentist in his haste, leaves a
decayed tooth in the jaw of his patient and removes one which is perfectly sound and serviceable-the charitable presumptions, which
ordinarily protect the practitioner against legal blame where his treat-

ment is unsuccessful are not here available. It is a matter of common
knowledge and observation that such things do not ordinarily attend
the service of one possessing ordinary skill and experience in the
delicate work of surgery. It does not need scientific knowledge or training to understand that, ordinarily speaking, such results are unneces-

sary and are not to be anticipated if reasonable care be exercised by
the operator.' 9
The plaintiff is entitled to use the doctrine of res ipsa loquitur
when a layman on the jury would know from common knowledge
that the plaintiff's injury would not ordinarily occur in the absence
of negligence, or when expert testimony is introduced to establish
that the injury does not occur in the absence of negligence.20 The
plaintiff in Buchanan was unable to persuade the court that expert
15. Prosser, Torts § 39, at 231 (3d ed. 1964) ; Belli, An Ancient Therapy Still Applied: The Silent Medical Treatment, 1 Vill. L. Rev. 250 (1956).
16. Prosser, op. cit. supra note 15, at 231.

17.
18.
19.
20.
1955).

Ibid.
Adamson, supra note 4, at 1052.
Evans v. Roberts, 172 Iowa 653, 154 N.W. 923, 925 (1915).
Sherman v. Hartman, 137 Cal. App. 2d 589, 290 P.2d 894, 897 (Dist. Ct. App.
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testimony was not required to establish that his injury would not
have occurred in the absence of negligence." The New Mexico court
did not say that the res ipsa loquitur doctrine could not be applied in
an injection case. The court said that the doctrine was not available
to the plaintiff in Buchanan because there was no expert testimony
showing that his injury would not have occurred in the absence of the
doctor's negligence. 2 The court said that even though laymen are
familiar with injections and know that they do not ordinarily cause
injury, it would be improper to imply negligence simply because a
23
particular injection results in an injury.
In two California cases involving injections resulting in injuries to
the plaintiff, Bauer v. Otis2 4 and Wolfsmith v. Marsh,25 the plaintiff
was allowed to use the doctrine of res ipsa loquitur. The California
courts in Bauer and Wolfsmith said it was a matter of common knowledge that injections do not cause injury unless unskillfully given or
unless the serum is defective. The New Mexico court in Buchanan
expressly refused to adopt the California approach. The New Mexico court said that to do so would place too great a burden on doctors.26 Before a plaintiff can rely on res ipsa loquitur in injection cases,
21. 74-N.M. at 427, 394 P.2d at 272.
22. Ibid.
23. Ibid.
24. 33 Cal. App. 2d 439, 284 P.2d 133 (Dist. Ct. App. 1955). In Bauer, the plaintiff
had previously received injections similar to the injection which caused injury. There
was conflicting medical testimony regarding whether the plaintiff's injury could have
occurred in the absence of negligence. The court said that it is common knowledge that
the injury would not have occurred in the absence of negligence, but if the jury should
find from the expert testimony that it was common medical knowledge that the injury
could have occurred in the absence of negligence, the jury should then not apply the
doctrine of res ipsa loquitur.
25. 51 Cal. 2d 832, 337 P.2d 70 (1959). In Wolfsmith, the plaintiff also had been
given similar injections prior to the injection which caused the injury. The California
Supreme Court said that res ipsa loquitur applied because injections do not normally
cause injury unless they are unskillfully administered. The plaintiff introduced expert
medical testimony that it was not proper to give the injection at the site the defendant
gave it, and that the plaintiff's injury resulted from the injection. In both Wolfsmith
and Bauer, supra note 24, there was stronger expert testimony introduced than in
Buchanan. The only expert testimony introduced in Buchanan was that the plaintiff's
injury was not a normal reaction. Thus, even though the California courts make the
statement that injections do not normally cause injury in the absence of negligence,
there was in those cases medical testimony concerning the negligence of the defendant
doctor. Whether the California cases would have been decided as they were in the
absence of the medical testimony that was introduced is open to speculation. If the
California courts follow their statement that it is common knowledge that injections
do not normally cause injury in the absence of negligence, the failure of the plaintiff to
introduce expert testimony should make no difference in deciding that res ipsa loquitur
is applicable in injection cases in California.
26. 74 N.M. at 427, 394 P.2d at 272.
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he must establish by expert testimony that his injury would not have
occurred if the doctor had not acted negligently.
The court's refusal to apply the res ipsa loquitur doctrine in
Buchanan is correct if the statement that some injections result in
injury even when skillfully done and when nothing is wrong with the
serum is accepted.2 7 New Mexico in Buchanan follows the majority
position which holds that res ipsa loquitur cannot be applied in injection cases unless the plaintiff introduces expert testimony to establish

a causal connection between the plaintiff's injury and the defendant's
acts.2" Although the position adopted by the New Mexico Supreme
Court in Buchanan is contrary to the position adopted by the Cali-

fornia courts,29 the New Mexico position seems preferable. Even

though laymen may be familiar with injections, it does not follow

that injuries resulting from injections are caused by the doctor's
negligence or by defective serum.8 0 The New Mexico court has not,
however, completely foreclosed use of the doctrine of res ipsa loquitur in medical malpractice cases. In Buchanan, the court said, "We do
not doubt that there are cases involving malpractice in which the
doctrine should be applied."'' 1 This statement apparently refers to
cases in which the alleged malpractice involves a non-technical issue
or in which the plaintiff has introduced expert testimony establishing
proximate cause.
The New Mexico Supreme Court has also refused to apply the
doctrine of res ipsa loquitur in "slip and fall" cases. 3 2 The doctrine
does not apply because a person can slip on a floor in the absence of
27. Ibid.
28. Ibid., citing Grantham v. Goetz, 401 Pa. 349, 164 A.2d 225 (1960) ; Toy v. Rickert, 53 N.J. Super. 27, 146 A.2d 510 (Super. Ct. 1958).
29. See notes 24 & 25 supra and accompanying text.
In Bauer v. Otis, 33 Cal. App. 2d 439, 284 P.2d 133 (Dist. Ct. App. 1955), the court
said:
[I]t is a matter of common knowledge among laymen that injections in the arm,
as well as other portions of the body do not ordinarily cause trouble, unless unskillfully done or there is something wrong with the serum. Needle injections . . . have become commonplace today. Hardly a man, woman or child
(even those of tender age) exists in this country who has not had injections of
one kind or another. . . . So the giving and receiving of injections and the lack
of nerve injury therefrom ordinarily has become a matter of common knowledge.
284 P.2d at 136.
30. 74 N.M. at 427, 394 P.2d at 272: "It is well known that some injections do cause
trouble to certain individuals, even when skillfully done and when nothing is wrong
with the serum."
31. Ibid.
32. Hallett v. Furrs Inc., 71 N.M. 377, 378 P.2d 613 (1963) ; De Baca v. Kahn, 49
N.M. 225, 161 P.2d 630 (1945).
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the defendant's negligence. The defendant's negligence in slip-andfall cases is determined by the fact that he knew or should have
known of the unsafe condition and did nothing to remedy the condition.
In De Baca v. Kahn, the plaintiff fell on an oil spot on the floor
of the defendant's store. The plaintiff could not show that the defendant knew of the oil spot, 34 or that the spot was placed there by
the defendant or one of his employees. 5 Although the court did not
specificially mention res ipsa loquitur, it said that "the mere fact that
an invitee falls on the floor of a store does not of itself raise a
presumption of negligence on the part of the owner." 8 The court in
De Baca held that the plaintiff in a slip-and-fall case must establish
that the defendant either knew of the condition which caused the fall
or that the condition existed for such a time that the defendant should
have known of it.3 7 In Hallett v. FurrsInc.,"s the court said that "the
true ground of liability is the proprietor's superior knowledge of the
unsafe condition, not known to the party injured, and his negligently
suffering this condition to exist, without taking remedial steps or
giving timely notice thereof." ' 9
The court applied similar reasoning in holding res ipsa loquitur
inapplicable in McFallv. Shelley. 40 In McFall,the five-year-old plaintiff brought an action against the defendant for injuries received
when he was injured by a block in the defendant's wall falling upon
him as he let himself down from the wall. The plaintiff sought to
apply the res ipsa loquitur doctrine to characterize the wall as an
33. 49 N.M. 225, 161 P.2d 630 (1945).
34. Id. at 229, 161 P.2d at 632.
35. Id. at 233, 161 P.2d at 635.
36. Ibid.
37. Ibid.
38. 71 N.M. 377, 378 P.2d 613 (1963).
39. Id. at 382, 378 P.2d at 617.
In Mahoney v. J. C. Penney Co., 71 N.M. 244, 258-60, 377 P.2d 663, 672-74 (1963),
the court said that the plaintiff did not have to prove how long the gum that caused
her to fall had been on the floor if it could be established that the defendant should
have known from prior experience that gum and other debris accumulated on the
floor. Prior experience of the defendant can be used to show that the defendant did
not take proper precautions to prevent debris from accumulating on the floor. The
prior experience cannot be used to apply res ipsa loquitur. The prior experience only
frees the plaintiff from establishing how long the particular debris which caused his
injury had been present on the floor. The jury can consider this prior experience in
determining whether the defendant used due care in making the premises reasonably
safe for its customers.
40. 70 N.M. 390, 374 P.2d 141 (1962).
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attractive nuisance, but the supreme court said that the mere occurrence of the accident was not sufficient to characterize the wall as
41
an attractive nuisance.
Once the plaintiff has shown that the accident does not ordinarily
occur in the absence of someone's negligence, he must show further
that the defendant had exclusive control of the instrumentality causing the harm. In Taf oya v. Las Cruces Coca-ColaBottling Co.,42 the
plaintiff bought a six-bottle carton of Coca-Cola from a retail grocery
store. One of the bottles contained foreign matter, and the plaintiff
became ill after drinking it. Although it was not disputed that soft
drinks do not become contaminated in the absence of negligence, the
defendant bottler in Tafoya asserted that the plaintiff was not entitled to use res ipsa loquitur because she did not establish that the
bottle could not have been tampered with after it left the defendant's
control. 4 The New Mexico court held in Tafoya that the plaintiff
need not establish that it was impossible for tampering to have taken
place ;44 the plaintiff was entitled to use res ipsa loquitur after establishing that it was improbable that the bottle had been tampered with.
The court refused to follow a line of cases typified by Coca-Cola Bottling Works v. Sullivan,45 a Tennessee case, which required a higher
burden of proof by the plaintiff before allowing use of the doctrine.
The New Mexico court's position seems preferable. Otherwise, in
most cases a plaintiff would seldom be able to show that no one but
the bottler and retailer had access to the article. The court in Tafoya
made a particularly apt comment regarding the possibility of tampering:
If intermediary tampering with such products is of frequent enough
incident to be of great concern to the bottling industry, it does not seem
too insurmountable an obstacle for it to design some cap or covering for

the bottles which cannot be removed and replaced without bearing

46
visible evidence thereof.

In Gonzales v. Shoprite Foods, Inc.,47 the New Mexico court held
41. Id. at 392, 374 P.2d at 143. New Mexico has generally accepted the theory of
attractive nuisance set forth in Restatement (Second), Torts § 339 (1965).
42. 59 N.M. 43, 278 P.2d 575 (1955).
43. Id. at 48-49, 278 P.2d at 579.
44. Id. at 49, 278 P.2d at 579.
45. 178 Tenn. 405, 158 S.W.2d 721 (1942).
46. 59 N.M. at 50, 278 P.2d at 579-80.
47. 69 N.M. 95, 364 P.2d 352 (1961).
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that the defendant did not have sufficient control over the instrumentality causing the injury to allow the use of res ipsa loquitur. The
plaintiff in Gonzales sued for injuries received when merchandise
stacked on the shelves of the defendant self-service supermarket fell
on her. The court said that the number of people having access to
the merchandise destroyed the contention that the defendant had
4
sole and exclusive control of the merchandise.
The supreme court's approach in Gonzales is sensible. It would be
unrealistic to assume that a store in which self-service is allowed could
exercise constant supervision over its customers as they selected goods
from shelves and displays. The situation is different if the store arranges its display in a negligent manner; the store should then be
49
liable for injuries.
In Tuso v. Markey, 50 the New Mexico Supreme Court held that
the defendant did have sufficient control over the instrumentality to
permit application of res ipsa loquitur. The plaintiff, while dining in
a restaurant, was injured when the chair in which she was sitting collapsed. In Mineo v. Rand's Food Shops,"' a lower New York court
took a position contrary to the New Mexico court in Tuso. In the
New York case, the plaintiff was injured when the counter stool on
which he was sitting collapsed. It was held that the doctrine of res
ipsa loquitur was not applicable because the defendant restaurant
did not have exclusive possession and control of the instrumentality
causing the injury. The court said that although it was true that the
counter stools of the restaurant were in the defendant's constructive
possession, they were nevertheless in temporary use by and under the
control of various patrons during business hours. 52 A result similar
to the New York case was reached in Kilgore v. Shepard Co.,58 a
Rhode Island case, where the court said that res ipsa loquitur was
inapplicable because the plaintiff, not the defendant, had control of
the chair. The New Mexico approach in Tuso seems preferable to
the cases from New York and Rhode Island. The defendant in such
cases is in a better position to see that its chairs are in proper condition. The defendant has the right to control the chair even though it
does not have actual control at the time the plaintiff is sitting in it.
48.
49.
50.
51.
52.
53.

Id. at 101, 364 P.2d at 355-56.
Id. at 99, 364 P.2d at 354.
61 N.M. 77, 294 P.2d 1102 (1956).
32 N.Y.S.2d 23 (New York City Ct. 1941).
Id. at 24-25.
52 R.I. 151, 158 At. 720 (1932).
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However, as Dean Prosser says, there are some cases in which the
word "control" is simply the wrong term;5 4 what is really meant is
that the cause of the accident is such that the defendant is responsible
for any negligence connected with it.
Once it is determined that a plaintiff is entitled to use the doctrine
of res ipsa loquitur, a further question is presented: How does the
use of res ipsa loquitur affect the plaintiff and defendant procedurally? The procedural effects given by the courts to res ipsa loquitur may
be classified as "permissible inference," "presumption," and "burden
of proof. ' "5 The plaintiff receives the least assistance in "permissible
inference" jurisdictions. In these jurisdictions, once the doctrine is
found to apply, the jury may find for the plaintiff, but the jury may
also find for the defendant even though the defendant introduces no
evidence. The permissible-inference view was expressed by the
United States Supreme Court in Sweeney v. Erving :
[R]es ipsa loquitur means that the facts of the occurrence warrant
the inference of negligence, not that they compel such an inference;
that they furnish circumstantial evidence of negligence where direct
evidence of it may be lacking, but it is evidence to be weighed, not
necessarily to be accepted as sufficient; that they call for explanation
or rebuttal, not necessarily that they require it; that they make a case to

be decided by the jury, not that they forestall the verdict. Res ipsa
loquitur,where it applies, does not convert the defendant's general issue
into an affirmative defense. When all the evidence is in, the question
57
for the jury is,whether the preponderance is with the plaintiff.

In "permissible inference" jurisdictions, once the plaintiff has
established that res ipsa loquitur applies, the defendant is not entitled
to a nonsuit or directed verdict. Nor is the plaintiff entitled to a directed verdict if the defendant submits no evidence at all, unless the
circumstances of the case reveal that a finding of negligence is inescapable if not rebutted by the defendant.5 Even if the defendant
introduces evidence to explain the accident or to rebut the inference
of negligence, he is not entitled to a directed verdict unless the evidence is such that a jury could not reasonably draw an inference of
negligence. 9 A "permissible inference" jurisdiction permits the plain54. Prosser, Res Ipsa Loquitur in California,37 Calif. L. Rev. 183, 201 (1949).
55. See Prosser, The Procedural Effect of Res Ipsa Loquitur, 20 Minn. L. Rev.
241, 243-45 (1936) ; 2 Harper & James, Torts § 19.11, at 1099-1104 (1956).
56. 228 U.S. 233 (1913).

57. Id. at 240.
58. 2 Harper & James, op. cit. supra note 55, at 1100.
59. Id. at 1100-01.
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tiff relying on res ipsa loquitur to reach the jury, but once to the jury
the plaintiff's case is like any other negligence case in which the plaintiff must establish the defendant's negligence by a preponderance of
the evidence. 0°
The distinction between "presumption" jurisdictions and "permissible inference" jurisdictions is that "presumption" jurisdictions
permit a directed verdict for the plaintiff if the defendant introduces
no evidence which tends to rebut the plaintiff's case. " ' As a practical
matter, however, the defendant will always introduce some evidence;
if he does not, it is because he is certain the court will hold that the
plaintiff can not use res ipsa loquitur.6 ' Once the defendant offers
substantial evidence 3the presumption is rebutted and the jury may
6
find for either party.
The plaintiff relying on res ipsa loquitur receives the greatest assistance in "burden-of-proof" jurisdictions. In these jurisdictions the
defendant must prove by a preponderance of the evidence that his
negligence did not cause the plaintiff's injury.6 4 If the defendant has
clearly failed to sustain his burden of proof, the plaintiff is entitled to
a directed verdict. If the case goes to the jury and the evidence is evenly balanced, the plaintiff wins.65 The defendant suffers his greatest
disadvantage in "burden-of-proof" jurisdictions.
New Mexico is a "permissible inference" jurisdiction.6 6 Once the
plaintiff establishes that the doctrine applies, he avoids a nonsuit,
though he is not entitled to a directed verdict. A jury can find for the
67
defendant even if the defendant introduces no evidence.
How is the applicability of the doctrine affected if the plaintiff
introduces evidence showing the defendant's negligence? Some courts
hold that the plaintiff loses the use of the doctrine if he introduces
evidence showing specific acts of negligence by the defendant.6 ' By
way of dictum, the New Mexico court has said that a plaintiff may
introduce evidence to prove specific acts of negligence without losing
60. Prosser, supra note 55, at 244.
61. 2 Harper & James, op. cit. supra note 55, at 1101.
62. Id. at 1102.
63. Prosser, supra note 55, at 244.
64. Ibid.
65. Id. at 245.
66. McFall v. Shelley, 70 N.M. 390, 374 P.2d 141 (1962) ; Tuso v. Markey, 61 N.M.
77, 294 P.2d 1102 (1956) ; Atchison, T. & S. F. Ry. v. Simmons, 153 F.2d 206 (10th
Cir. 1946).
67. McFall v. Shelley, supra note 67, at 394, 374 P.2d at 145.
68. E.g., Jackson v. 919 Corp., 344 Ill. App. 519, 101 N.E.2d 594 (1951) ; Heffter
v. Northern States Power Co., 173 Minn. 215, 217 N.W. 102 (1927).
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the benefit of the doctrine. 9 In Tuso v. Markey, 70 the New Mexico
Supreme Court quoted with approval from Dallas Ry. & Terminal
Co. v. Clayton :71
'Wethink that in cases in which a plaintiff is entitled to rely on the
doctrine of res ipsa loquitur, he ought not to be penalized by the loss
of the presumption because he has been willing to go forward and do
the best he can to prove specific acts of negligence. On the contrary he
ought to be encouraged to give the court, the jury, and even the defendant the benefit of whatever facts, if any, his effort may develop
toward revealing the specific causes of the mishap. And of course if a
plaintiff should not be penalized for making the effort, he ought not
to be later penalized for succeeding ... .

The New Mexico court in Tuso went on to say that if the plaintiff
establishes all the facts concerning the cause of the accident the doc-

trine is not applicable. 73 The approach of the New Mexico court is
practical and promotes full disclosure. A plaintiff may be able to show
some of the defendant's negligent acts-the plaintiff should be encouraged to do so. However, if the plaintiff shows the exact cause of
the accident the doctrine of res ipsa loquitur is no longer necessary.
"When the facts are known there is'7 no
room for inference, and res
4
ipsa loquitur vanishes from the case."
The doctrine of res ipsa loquitur should be applied in cases where
it seems more probable than not that the plaintiff's injury resulted
from the defendant's negligence. The doctrine of res ipsa loquitur
reflects a policy of assisting an injured plaintiff under circumstances
that suggest the defendant's negligence when the plaintiff is unable
to assert the specific negligence responsible for his injury. The courts
look not only to the plaintiff but also to the defendant. The defendant's burden is increased when the plaintiff is allowed to rely on res
ipsa loquitur; therefore, when the defendant occupies a position
which the courts feel should not be jeopardized by increased exposure to liability, the courts will be reluctant to allow the use of the
doctrine. In Buchanan, the New Mexico court thought that applying
the doctrine too freely in medical malpractice cases would impose too
69.
70.

Tuso v. Markey, 61 N.M. 77, 81, 294 P.2d 1102, 1104 (1956).
61 N.M. 77, 294 P.2d 1102 (1956).

71.
72.
73.
74.

274 S.W.2d 422 (Tex. Civ. App. 1954).
61 N.M. at 81, 294 P.2d at 1104.
Id. at 80, 294 P.2d at 1104.
Prosser, Res Ipsa Loquitur in California,37 Calif. L. Rev. 183, 214 (1949).
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great a burden on doctors. 5 Thus, the New Mexico court requires the
plaintiff in an injection case to introduce expert testimony to establish
proximate cause of the injury.
When the courts feel that the public is endangered by unsafe instrumentalities, they may impose additional burdens on those catering to the public by expanding res ipsa loquitur. A restaurant will
have to show that it took proper precautions to protect against collapsing chairs ;76 a bottler will not easily avoid explaining why its
beverages are contaminated.7 7 However, not all hazards can be removed. Thus, a store will not be liable when a customer falls on the
floor unless the plaintiff shows that the defendant was aware of the
hazard and failed to take the appropriate precautions. 8
CHRIs

75.
76.
77.
78.
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